by Andrew C. Schulz*

The Debate Over Anti-
Terrorism Certification

In an effort to ensure that charitable resources are used exclusively for charitable purposes and not
used to support terrorist activity, organizations may choose to adopt practices in addition to those
explicitly required by law. Among the practices that some charities choose to adopt is including lan-
guage in their grant agreements requiring grantees to certify that they do not and will not knowingly
provide material support to any individual or entity furthering terrorist activities. Opinions differ on

whether requiring grantees to sign certifications about supporting terrorists is beneficial or harmful.

Some believe certification is valuable because it
fosters greater awareness of the problem and
forces grantees to consider with whom they
might be doing business. Grantee certification
is also popular among some funders because it
provides clear evidence that the funder and
grantee are both aware of the problem and that
they are taking steps to minimize the risks.
Others believe that following the same proce-
dures that the government and other financial
institutions use provides protection from liabil-
ity in the event that money is actually diverted.
In effect, by following a certain standard of
care, some organizations believe that a prose-
cutor would exercise discretion and not seek
harsh penalties if funds were in fact diverted.

Critics argue that certification is worthless and
some assert that it can even be dangerous. The
certification itself may have little merit because
anyone who knowingly supports terrorists will
have no concerns about lying on the certifica-
tion. Further, even if such language may help
reduce the risk that funds are diverted to ter-
rorism, under current U.S. law there is no "safe
harbor" available, so certification provides no
legal protection in the event that funds are ac-
tually diverted. Some critics also argue that
certification is harmful. They argue that the
background checks that an organization would
have to conduct to truthfully complete some of
the certifications would violate the privacy and

employment rights of the organization's em-
ployees and other individuals. Even worse, for
some grantees operating in volatile areas of the
world, the certification and resulting due dili-
gence can create an appearance that they are
agents of the U.S. government. This can literal-
ly be a matter of life and death. Forcing such
grantees to sign certification language —and
the attendant work associated with ensuring
its accuracy —increases their already consider-
able operational risks.

As with any procedure, the decision whether
to implement a certification requirement for
grantees must be based on each organization's
experience, culture, risk tolerance and circums-
tances. While some organizations do require
grantees to make such certifications, others do
not, relying instead on other procedures to en-
sure compliance with current law. In most cas-
es, a range of procedures may provide the
greatest confidence that assets will be used ex-
clusively for charitable purposes. No single
approach will be appropriate in every case.

The next section provides examples of certifi-
cation language. As you will notice, the certifi-
cation language currently being used by fund-
ers varies considerably in scope. When devel-
oping certification language, funders should be
especially careful that the language is tailored
to address the concerns of minimizing the risk
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that funds will be used to support terrorism
while, at the same time, not limiting a grantee's
ability to fulfill the purposes of the grant. For
this reason, it is important to consult with
knowledgeable counsel to ensure that the
choice to require certification and the specific
language to use meets the needs of your par-
ticular organization.

For additional information, the United States
International Grantmaking (USIG) project lists

resources on anti-terrorism legislation and

compliance.

Examples of Certification

Example A

I certify that does not knowingly em-
ploy or do business with groups or individuals
whose names appear on any list of the U.S.
government, the United Nations, or the Euro-
pean Union of known or suspected terrorists. I
also certify that will comply with all
current U.S. laws and regulations governing
the disbursement of charitable contributions
for overseas activities.

Example B

Grantee warrants that it does not support or
conduct, directly or indirectly, violence or ter-
rorist activities of any kind.

Example C

Grantee Organization operates in compliance
with the laws of its home country and confirms
it does not support, directly or indirectly, any
terrorist activities or violence of any kind.

Example D

Our organization or any organization to which
we may re-grant these funds operates in com-
pliance with the laws of its home country, and
that it takes reasonable steps to ensure that
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grant funds are not ultimately distributed to
terrorist organizations and does not support,
directly or indirectly, any terrorist activities or
violence of any kind, and that it takes reasona-
ble steps to ensure that statf, board, and other
volunteers have no dealings whatsoever with
terrorists or terrorist organizations and do not
support, directly or indirectly, any terrorist
activities or violence of any kind.

We further certify that none of our officers, di-
rectors, or other authorized persons who may
have contact with us, and none of the officers
or directors of any organization to which we
may re-grant these funds or any other autho-
rized persons who may have contact with it, is
designated as a prohibited person under any
U.S. government-issued list or is a national of a
U.S. sanctioned country.

Example E

By countersigning this grant letter, you agree
that your organization will not promote or en-
gage in violence, terrorism, bigotry or the de-
struction of any state, nor will it make sub-
grants to any entity that engages in these activ-
ities.

U.S. Agency for International Development
(USAID) Certification Regarding Terrorist Fi-
nancing: Implementing E.O. 13224 (Revision 2)

1. The Recipient, to the best of its current
knowledge, did not provide, within the
previous ten years, and will take all rea-
sonable steps to ensure that it does not and
will not knowingly provide, material sup-
port or resources to any individual or enti-
ty that commits, attempts to commit, advo-
cates, facilitates, or participates in terrorist
acts, or has committed, attempted to com-
mit, facilitated, or participated in terrorist
acts, as that term is defined in paragraph 3.

Council on Foundations. Copyright 2005. All Rights Reserved. Page 2


http://www.usig.org/
http://www.usig.org/
http://www.usig.org/legal/anti-terrorism.asp
http://www.usig.org/legal/anti-terrorism.asp
http://www.usaid.gov/business/business_opportunities/cib/pdf/aapd04_14.pdf
http://www.usaid.gov/business/business_opportunities/cib/pdf/aapd04_14.pdf
http://www.usaid.gov/business/business_opportunities/cib/pdf/aapd04_14.pdf

2. The following steps may enable the Reci-
pient to comply with its obligations under
paragraph 1:

a.

Before providing any material support
or resources to an individual or entity,
the Recipient will verify that the indi-
vidual or entity does not (i) appear on
the master list of Specially Designated
Nationals and Blocked Persons, which
list is maintained by the U.S. Treasury's
Office of Foreign Assets Control
(OFAC) and is available online at
OFAC's website, or (ii) is not included
in any supplementary information con-
cerning prohibited individuals or enti-
ties that may be provided by USAID to
the Recipient.

Before providing any material support
or resources to an individual or entity,
the Recipient also will verify that the
individual or entity has not been desig-
nated by the United Nations Security
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(UNSC) sanctions committee estab-
lished under UNSC Resolution 1267
(1999) (the "1267 Committee") [individ-
uals and entities linked to the Taliban,
Usama bin Laden, or the Al Qaida Or-
ganization]. To determine whether
there has been a published designation
of an individual or entity by the 1267
Committee, the Recipient should refer
to the consolidated list available online
at the Committee's website.

Before providing any material support
or resources to an individual or entity,
the Recipient will consider all informa-
tion about that individual or entity of
which it is aware and all public infor-
mation that is reasonably available to it
or of which it should be aware.

. The Recipient also will implement rea-

sonable monitoring and oversight pro-
cedures to safeguard against assistance
being diverted to support terrorist ac-
tivity.

*Andrew C. Schulz is vice president, Legal and Government Relations at the Council on Foundations.
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http://www.ustreas.gov/offices/enforcement/ofac/sdn/
http://www.ustreas.gov/offices/enforcement/ofac/sdn/
http://www.un.org/sc/committees/1267/consolist.shtml
http://www.un.org/sc/committees/1267/

